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By WiLLiaM J. O’SULLIVAN!

In 2025, Connecticut’s appellate courts decided numerous
cases of interest to business litigators. The following is a sum-
mary of the year’s most noteworthy decisions.

I. CoNTRACTS

A. Release agreement bars claim against third party asserting
indemnity claim against releasee

In Bogda v. Bochenek,? the Appellate Court found that a
releasor under a broadly phrased release agreement, which
included the release of “direct and indirect” claims, may
breach the agreement by maintaining a claim against a third
party who in turn brings an indemnity claim against the re-
leasee.

The plaintiff was the daughter of the late Barbara Uter-
staedt (decedent). The defendant was the decedent’s nephew,
and the sole beneficiary under her will. Shortly before the
decedent’s death, the decedent signed a document making
the daughter a joint owner of a brokerage account.

In an earlier case commenced in 2020, nephew sued
daughter, alleging undue influence. That case settled, with
the daughter paying the nephew half the value of the broker-
age account. The nephew and the daughter signed a settle-
ment agreement in which they released each other from “any
and all manner of action and actions, cause and causes of
action ... liabilities of every kind and character, direct and
indirect, known and unknown, of whatever kind or nature ...
including but not limited to any claims related to or concern-
ing the [brokerage] account ....”?

The nephew then commenced an arbitration proceeding
against the brokerage, which in turn brought an indemnity

! Of the Hartford Bar.

2 236 Conn. App. 412, 348 A.3d 476 (2025), cert. granted 354 Conn. 917, 351
A.3d 412 (2026).

3 Id. at 424.
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claim against the daughter. The brokerage and the daughter
prevailed in the arbitration proceeding. The daughter then
sued the nephew, alleging breach of the settlement agree-
ment, breach of the implied covenant of good faith and fair
dealing, and vexatious litigation. The trial court granted the
nephew’s motion for summary judgment, noting that the
nephew had commenced the arbitration only against the bro-
kerage, not the daughter.

The Appellate Court reversed. The court noted that the
parties’ “use of the broad words ‘any and all manner’ and ad-
ditional use of the expansive words ‘every kind and character
... known and unknown, of whatever kind or nature’ to mod-
ify, inter alia, the words ‘actions’ and ‘liabilities’ give those
terms all-encompassing meanings. ... Although [the broker-
age] brought the third-party indemnification claim against
[daughter], that claim was dependent on and derivative of
[nephew’s] arbitration action. ... Such an action was prohib-
ited by the broad language of the settlement agreement in
which the parties released each other from ‘any and all man-
ner of action ... of every kind and character, direct and indi-
rect ... of whatever kind or nature’ relating to the [brokerage]
account and the 2020 action.”™

B. Trial judge, not jury, must decide whether a contract
contains an ambiguity.

In Clinton v. Aspinwall,’ the Connecticut Supreme Court
held that it was error for the trial court to submit to the jury
the threshold question of whether a provision in a limited
liability company’s operating agreement was ambiguous, be-
fore then deciding what the parties intended.

“Instead of instructing the jury to decide whether the per-
tinent provisions were ambiguous and to consider extrinsic
evidence only if they were, the trial court should have un-
dertaken its own independent pretrial analysis of the opera-
tive provisions as a threshold matter because the question of

tId. at 425, 426, 427.
> 352 Conn. 597, 338 A.3d 1103 (2025).
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whether a contract provision is ambiguous is a question of
law and, therefore, a question that must be decided by the
trial court, not the jury...”®

“With respect to the provisions of the agreement that
were clear and unambiguous, it was the trial court’s duty to
instruct the jury as to the correct interpretation of those pro-
visions... With respect to any provision that it concluded was
ambiguous, the court was obligated to instruct the jury that
the provision was ambiguous, as opposed to letting the jury
decide whether it was ambiguous, and to explain the jury’s
task in resolving that ambiguity...””

C. LLC member had apparent authority to bind LLC to a
contract, even contrary to the operating agreement.

The Appellate Court’s decision in Hadji v. Snow® provides
useful guidance on the doctrine of apparent authority as ap-
plied to a business entity.

The plaintiff brought claims against, among others, a lim-
ited liability company called Finishers Court, LLC (Finish-
ers Court), for nonpayment of money owing to him under a
written agreement. The plaintiff dealt exclusively with one
of Finishers Court’s two members, Patrick Snow, who signed
the agreement on behalf of Finishers Court as its manager.

Unknown to the plaintiff, Finishers Court’s operating
agreement authorized Snow to bind Finishers Court to con-
tracts only with the consent of the other member, a silent
partner named Radler. Snow never obtained Radler’s con-
sent to the contract at issue. The plaintiff asserted that Snow
nevertheless had apparent authority to bind the LLC to the
contract. The trial court agreed with the plaintiff.

The Appellate Court noted that under the doctrine of ap-
parent authority, “it must appear from the principal’s con-
duct that the principal held the agent out as possessing suf-

6 Id. at 619.

T Id. at 620.

$ 232 Conn. App. 829, 339 A.3d 1168, cert. denied 353 Conn. 902, 341 A.3d
958 (2025).
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ficient authority to embrace the act in question, or knowingly
permitted [the agent] to act as having such authority.” An
agent’s apparent authority “is to be determined by the acts of
the principal and not by the acts of the agent.”?

But the “general rule governing apparent authority be-
comes more complicated when, as in the present case, the
principal is a company/organization — Finishers Court —
rather than a person. In such circumstances, we must be
mindful that Finishers Court, as a limited liability compa-
ny, can act only through its agents.... When the principal is
an individual, the matter of authorizing an agent is fairly
straight-forward. When the principal is an entity, however,
an additional wrinkle is added — the delegation of authority
1s subject to constitutional rules, embodied in acts or articles
of incorporation, corporate charters and the like, as well as
processes that are duly-adopted, in such forms as by-laws or
board rules.”!

Drawing heavily on the Restatement (Second and Third
editions) of Agency, the court then examined the doctrine of
apparent authority, as applied when the principal is a busi-
ness entity, in greater detail. “[M]anifestations of apparent
authority must take the form of conduct by a person, observ-
able by others, that expresses meaning. Such conduct, how-
ever, 1s not limited to spoken or written words .... Silence
may constitute a manifestation when, in light of all the cir-
cumstances, a reasonable person would express dissent to
the inference that other persons will draw from silence. Fail-
ure then to express dissent will be taken as a manifestation
of affirmance.”*?

Along similar lines, “apparent authority can be created by
appointing a person to a position ... which carries with it gen-
erally recognized duties to do the things ordinarily entrusted
to one occupying such a position .... [A] principal may make
a manifestation by placing an agent in a defined position in

9 Id. at 842 (citations and internal punctuation omitted).

0 Id.

1 Id. at 843, 844 (citations and internal punctuation omitted).
Id. at 845 (citations and internal punctuation omitted).
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an organization or by placing an agent in charge of a transac-
tion or situation. Third parties who interact with the princi-
pal through the agent will naturally and reasonably assume
that the agent has authority to do acts consistent with the
agent’s position or role unless they have notice of facts sug-
gesting that this may not be so0.”'?® A person dealing with such
an agent has no duty to affirmatively investigate the com-
pany’s governing documents. “[I]f a principal has given an
agent general authority to engage in a class of transactions,
subject to limits known only to the agent and the principal,
third parties may reasonably believe the agent to be autho-
rized to conduct such transactions and need not inquire into
the existence of undisclosed limits on the agent’s authority.”*

Applying these principles to the record before it, the Ap-
pellate Court concluded that it was not clearly erroneous for
the trial court to determine, as it did, that Snow had appar-
ent authority to bind Finishers Court to its contract with the
plaintiff.

D. Trust language gave trustee broad discretion to dispose of
property.

The Appellate Court’s decision in Spinnato v. Boyd! con-
cerned a family trust, with a house as the res, which required
the trust property to be “liquidated and distributed” to the
settlor’s children upon her death.

The plaintiff trustee-beneficiary wished to acquire the
house for herself, and sought to discharge her trust duties
by buying out the interests of the other beneficiaries at their
portion of the property’s fair market value. One of the de-
fendant beneficiaries objected, asserting that the “liquidated
and distributed” provision required the house to be sold in
the open market.

The Appellate Court agreed with the trustee that she had
the flexibility to proceed as she wished. The court noted that

13 Id. at 845 (citations and internal punctuation omitted).
4 Id. at 849 (citations and internal punctuation omitted).
15231 Conn. App. 460, 333 A.3d 818 (2025).
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the word “liquidate” and its variations, as defined in Black’s
Law Dictionary and Merriam-Webster’s Collegiate Diction-
ary, included settling a debt or obligation by payment. Ac-
cordingly, the court “[did] not agree with the defendant’s ar-
gument that ... the words ‘liquidated and distributed’ reflect[]
an intent by the decedent that the trust property be sold.”'¢

II. REMEDIES AND DEFENSES

A. Fraudulent concealment causes tolling of statutes of
limitations.

In Curto v. Hartmann,'” the Appellate Court affirmed the
trial court’s finding that the defendants had fraudulently
concealed the facts supporting the plaintiff’s claims of fraud
and unfair trade practice, causing the statutes of limitations
on those claims to be tolled.

In 2016, the plaintiff loaned $100,000 to the defendants,
Robert Hartmann and his company, HSGCHG Investments,
LLC, to finance a concert. The written loan agreement pro-
vided for repayment of the full principal plus one third of the
net proceeds from ticket sales for the concert. The concert
was cancelled due to inclement weather.

Hartmann told the plaintiff that all the loan proceeds had
been spent on expenses related to the concert, but assured
the plaintiff that he would file a claim against an insurance
policy that he had obtained for the concert, which would pro-
vide the funds needed for payment. He later also told the
plaintiff that the concert would be rescheduled to 2017, and
that the plaintiff would be paid from the proceeds of that
event. The concert was never rescheduled, however, and the
defendants never provided evidence of an insurance policy.

In April of 2018, the plaintiff obtained a copy of a bank
statement showing that Hartmann had spent the great ma-
jority of the $100,000 in loan proceeds on personal expenses
unrelated to the concert. In February of 2020, the plaintiff

16 Id. at 474.
17 235 Conn. App. 40, 344 A.3d 1244 (2025).
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sued the defendants, alleging, among other things, fraud on
the part of Hartmann and violations of the Connecticut Un-
fair Trade Practices Act, General Statutes Sections 42-110a
et seq. (CUTPA), on the part of both defendants.

The defendants asserted that these claims were time-
barred by the three-year limitations period stated in, re-
spectively, General Statutes Section 52-577 and General
Statutes Section 42-110g(f). The plaintiff countered that the
defendants had fraudulently concealed these causes of action
until April of 2018, when he obtained the bank statement
showing the diversion of most of the funds.

The trial court entered judgment for the plaintiff on both
of these claims, expressly crediting his assertion that the
statutes of limitations had been tolled by the defendants’
fraudulent concealment. The trial court found that the
“plaintiff repeatedly reached out to the defendants regarding
the status of his repayment,” and ‘[t]he defendants knew ...
that Hartmann [had] spent the [funds] on matters unrelated
to the [concert],” but the defendants ‘intentionally concealed
this fact from the plaintiff by making false representations
that Hartmann [had] spent the money [on expenses] for the
[canceled] concert’ and that ‘the defendants would reimburse
the plaintiff from an insurance policy payout ... [or] proceeds
from a subsequent [concert]’.”!®

Based on those findings, the trial court concluded that
the plaintiff first became aware of his claims for fraud and
CUTPA violations in April of 2018, when he obtained the
bank statement showing Hartmann’s diversion of the funds.
Applying the “clear, precise, and unequivocal evidence” stan-
dard of proof, the court found, pursuant to General Statutes
Section 52-595,'° that the limitations period had been tolled
due to fraudulent concealment on the part of the defendants.

The Appellate Court found that the trial court’s findings

8 Id. at 52.

¥ The statute provides: “If any person, liable to an action by another,
fraudulently conceals from him the existence of the cause of such action, such
cause of action shall be deemed to accrue against such person so liable therefor at
the time when the person entitled to sue thereon first discovers its existence.”
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of fact were not clearly erroneous, and affirmed the judgment
below.

B. Arbitrator has broad discretion to impose constructive trust.

In Evexia Holdings, Inc. v. Geurts,?® the Appellate Court
approved an arbitrator’s imposition of a constructive trust
upon stock in a closely held business, even though ownership
of those shares was not directly at issue in the case.

The parties had entered into an agreement by which the
defendant would provide consulting services in exchange
for a ten percent equity stake in plaintiff Evexia Holdings,
Inc. (Evexia) and monthly dividends based on the previous
month’s gross revenue. The relationship broke down, and the
plaintiffs withheld payments.

In an ensuing arbitration, the defendant asserted claims
of, among other things, breach of contract, breach of the im-
plied covenant of good faith and fair dealing, breach of fidu-
ciary duty, and violations of the Connecticut Unfair Trade
Practices Act, General Statutes Sections 42-110a et seq. The
arbitrator awarded the defendant compensatory damages in
the amount of $1,838,000, punitive damages and interest.

The arbitrator also imposed a constructive trust, for the
benefit of the defendant, upon the Evexia stock owned by
its majority owner and president, co-plaintiff Kevin Bodling.
That trust was to remain in place until the award was paid
in full. In response to the defendant’s ensuing application
to the Superior Court to confirm the award, the plaintiffs
objected to “the imposition of a constructive trust on property
[that] is indisputably owned by [Bodling] and over which [the
defendant] has made no claim.”*

The trial court confirmed the award, noting various fac-
tors relied upon by the arbitrator supporting the imposition
of a constructive trust:

The arbitrator found that the plaintiffs misappropriated
corporate assets that were to be distributed to [the defen-

20236 Conn. App. 742, 350 A.3d 620 (2025).
2 Id. at 747, 748.
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dant] as dividends. These assets were, instead, diverted
by the plaintiffs for Bodling’s personal benefit, including
the formation of new entities and the leveraging of income
and stock to the exclusion of [the defendant] in violation of
their fiduciary duties.... The arbitrator cited the wrongful
creation of Evexia related entities by Bodling as an effort
to deprive [the defendant] of the benefit of his bargain, as
well as ongoing bad faith conduct, as a sufficient basis to
support equitable relief and to find violations of [CUTPA].??

On appeal, the plaintiffs asserted that “the arbitrator
manifestly disregarded the law by imposing a constructive
trust on shares of stock owned by Bodling that, according to
the plaintiffs, were not directly at issue in the arbitration.”?
The defendant countered that this relief was “appropriate
and justified on the basis of the arbitrator’s findings that the
plaintiffs had diverted assets that should have been distrib-
uted to the defendant as dividends, including through the
formation of new corporate entities and by impermissibly le-
veraging Evexia stock.”?

The Appellate Court affirmed, determining that the arbi-
trator, “confronted with the facts and circumstances before
him, reasonably could have concluded that, in order to en-
sure the defendant was able to receive the benefits to which
he was entitled under the parties’ agreement, a constructive
trust on Bodling’s Evexia and Evexia related stock was justi-
fied.”?® The arbitrator’s award of that relief was not “legal er-
ror, let alone the type of obvious and indisputable error that
would warrant vacating an arbitration award.”?8

The general test for imposing a constructive trust is
“whether a party has committed actual or constructive fraud
or whether he or she has been unjustly enriched.”?” In this
case, the claimant did not assert a fraud claim, and his claim
for unjust enrichment was denied because he prevailed on

2 Id. at 750.

% Id.

2 Id. at 750, 751.
% Id. at 758.

%6 Id. at 754.

21 Id. at 749, 750.
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his claim for breach of contract, which is alternative to, not
concurrent with, a claim for unjust enrichment. It is thus ap-
parent that these twin touchstones of “actual or constructive
fraud” and “unjust enrichment” refer to the flavor of the un-
derlying facts, not the labels attached to the causes of action.

C. Reaffirmation of debt tolls statute of limitations in collection case.

In Game Aviation (Management), Inc. v. Senbahar,?® an
action by a note holder against a guarantor of the debt, the
Appellate Court affirmed the trial court’s entry of summary
judgment for the plaintiff, notwithstanding the defendant’s
statute of limitations defense.

The plaintiff commenced suit in 2021, more than seven
years after the date of default, which was in December of
2013. The applicable statute of limitations for breach of con-
tract, General Statutes Section 52-576, imposes a six-year
limitations period. The trial court, however, found that cer-
tain communications by the defendant constituted reaffir-
mations of the debt, thus re-setting the limitations clock.

The Appellate Court noted that a statute of limitations de-
fense “can be lost by an unequivocal acknowledgment of the
debt, such as a new promise, an unqualified recognition of the
debt, or a payment on account.”® Here, in January of 2019,
within the limitations period, the defendant had emailed to
the plaintiff’s president, “I am working on a $250,000 pay-
ment. I anticipate [thirty] to [forty-five] days for the first in-
stallment.” The defendant delivered two similar emails three
years later, in January of 2022, and confirmed the substance
of all three communications at his deposition.

The Appellate Court affirmed the judgment below. The
court observed, “[ijn his emails, the defendant never indi-
cated that he would not pay the debt. Rather, he repeatedly
stated that he intended to make payments on the debt in
installments, the first of which he planned to make within

28 231 Conn. App. 483, 333 A.3d 128, cert. denied 351 Conn. 931, 334 A.3d
483, 484 (2025).
29 Id. at 490. (Citation and internal punctuation omitted.)
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thirty to forty-five days. In his deposition testimony, the de-
fendant confirmed that the payment to which he was refer-
ring in these email communications pertained to the debt he
owed under the guaranty agreement...”?

Although relying on the defendant’s emails, plural, the
court did not acknowledge that only the first email of the
three had been sent within the limitations period; the second
and third were sent after the limitations period had run, and
indeed after suit had been commenced. Thus, by implication,
this decision arguably supports the proposition that a debt
reaffirmation can not only reset the limitations clock before
it has run, but also reactivate a debt that is already time-
barred.

D. Creditor permitted to attach property not yet distributed
out of probate estate.

In Maefair Health Care Center, Inc. v. Noka,’" an appeal
from the denial of an application for prejudgment remedies,
the Appellate Court held that a plaintiff could attach a de-
fendant’s interest, as an heir, in property that had not yet
been distributed from her late mother’s probate estate.

The plaintiff filed an application for prejudgment rem-
edies against the conservator of Patricia Erts (Patricia) for
unpaid services rendered. Patricia was the sole heir of Mar-
guerite Erts (Marguerite), who had died four years earlier.
Marguerite’s probate estate, which remained pending, in-
cluded a parcel of real property (property) that had not yet
been distributed. The plaintiff sought to attach Patricia’s
interest in the property, but the trial court denied the ap-
plication, noting that Patricia could “not transfer, encumber,
or pledge the real property ... so long as that real estate is
part of the estate of Marguerite Erts. The property is not
under her control, and will not be under her control, unless
it is transferred into the name of [Patricia] via a certificate of
devise issued by the Probate Court.”*?

30 Id. at 491.
3236 Conn. App. 1, 346 A.3d 1044 (2025).
32 Id. at 5.



CONNECTICUT BAR JOURNAL

The Appellate Court reversed. The court noted that Gen-
eral Statutes Section 52-278a(e), part of the statutory scheme
for prejudgment remedies broadly defines “property” as “any
present or future interest in real or personal property, goods,
chattels or choses in action, whether such is vested or con-
tingent.” The court also noted that under previous caselaw,
“[i]t 1s well settled that ‘a person’s right of inheritance vests
at the moment of the decedent’s death ... and that although
distribution occurs a considerable time thereafter, it relates
back to the date of the death as the time when the right of
the beneficiary became fixed’.”?

The court acknowledged that “an heir’s title during the
administration of a testator’s estate is ‘subject to being de-
feated should it be necessary for the administration of the
estate that it be sold by order of the court, and subject to the
right of the administrator to have possession, care and con-
trol of it during the settlement of the estate, unless the [P]
robate [Clourt shall otherwise order.”?* But “[t]he fact that
an heir’s title may be contingent on the administration of a
testator’s estate, however, does not mean the heir does not
have a vested interest in the property upon the death of the
testator.”®® The statutory definition of “property” “does not
require that a property interest be ‘absolute.... [F]or purpos-
es of attachment at the prejudgment remedy stage, property
includes vested and/or contingent interests.”3¢

E. In suit by law firm against former client, court denies
punitive damages for malicious breach of contract.

In McCarter & English, LLP v. Jarrow Formulas, Inc.,>
a law firm brought suit in the United States District Court
against its former client, claiming breach of contract based on
the client’s nonpayment of more than $2 million in fees and

3 Id. at 7, quoting Bartlett v. Bartlett, 220 Conn. 372, 279, 599 A.2d. 14
(1991).
3 Id. at 8, quoting O’Connor v. Chiascione, 130 Conn. 304, 306, 33 A.2d 336
(1943).
% Id. at 8.
36 Id. at 9, 10.
37 351 Conn. 186, 329 A.3d 898 (2025).
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expenses. The law firm sought an award of punitive damages
on its contract claim, asserting that the client’s breach had
been wilful and wanton. The client asserted various counter-
claims, including legal malpractice.

Following a jury trial, the court rendered judgment for
the law firm on all claims and counterclaims. The jury found
that the client’s conduct in refusing to pay its legal bills had
been wilful and malicious. Based on that finding, the district
court certified to the Connecticut Supreme Court the ques-
tion: “Can a law firm recover common-law punitive damages,
1.e., litigation costs including attorney’s fees, for its client’s
wilful and malicious breach of an agreement to compensate
the law firm for legal services?”3®

The law firm relied on the Connecticut Supreme Court’s
decision in a 1966 case, Triangle Sheet Metal Works, Inc. v.
Silver,* in which the court had noted that punitive damages
are not “ordinarily” recoverable for breach of contract, seem-
ingly allowing for the possibility of such an award, and the
Appellate Court’s decision in a 1986 case, L.F. Pace & Sons,
Inc. v. Travelers Indemnity Co.,** approving punitive dam-
ages against a surety company that had breached an implied
contract to act as surety on certain construction performance
and payment bonds.* The client countered with citations to
the Appellate Court’s decision in a 1996 case, Barry v. Posi-
Seal International, Inc.,*> in which the court noted that L.F.
Pace was “[t]he single reported case in which an award of pu-
nitive damages for breach of contract was upheld,” and that
“the principles announced in [Triangle Sheet Metal Works]
have been followed only in [regard] to insurance.”

The Connecticut Supreme Court addressed the certified
question narrowly, holding that “a law firm may not recover

3% Id. at 192.

39154 Conn. 116, 222 A.2d 220 (1966).

409 Conn. App. 30, 514 A.2d 766, cert. denied, 201 Conn. 811, 516 A.2d 886
(1986).

41 351 Conn. at 194, 196.

4240 Conn. App. 577, 672 A.2d 514, cert. denied, 237 Conn. 917, 676 A.2d
1373 (1996).

43351 Conn. at 197, 198, quoting Barry, 40 Conn. App. at 584, 588 n. 12.
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common-law punitive damages for its client’s breach of con-
tract unless it pleads and proves the existence of an indepen-
dent tort for which punitive damages are recoverable.”* The
court did “not disturb case law in this state that has allowed
the recovery of punitive damages in certain breach of contract
actions brought against the insurer or surety in the insurance
and surety contexts,” and “[left] for another day the determi-
nation of whether Connecticut will recognize additional ex-
ceptions to the majority rule” beyond those contexts.*>

F. Appellate Court reverses discharge of mechanic’s lien.

In Pittu v. Bugaj Contractors Company, LLC,* the Appel-
late Court reversed an order of the trial court discharging
the defendant’s mechanic’s lien on the plaintiff’s property.

The trial court found that the contractor had breached the
parties’ home-improvement contract, which provided that
the issuance of a temporary certificate of occupancy shall
be deemed substantial completion. That milestone was not
achieved before the contractor stopped work. The trial court
found that this breach “definitively established that the lien
was not valid.”*’

The Appellate Court disagreed, holding that the trial
court “incorrectly concluded that the defendant’s breach
was dispositive of whether the lien was valid.”*® The lack of
substantial performance does not “preclude[] the contractor
from asserting any lien amount. Rather, ...in such a case,
the lien may be sustained on the value of the services and/or
materials rendered.”*

G. Contract claim against town not barred by sovereign
immaunity.

In Ready v. New Canaan,® the plaintiff homeowners

4 Id. at 211.

4 Id.at 211 fn. 8.

46 234 Conn. App. 28, 343 A.3d 808 (2025).
47 Id. at 39.

48 Id. at 44.

9 Id. at 42, 43.

50 232 Conn. App. 487, 336 A.3d 1252 (2025).
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sued their town for flood damage to their property caused
by the town’s allegedly inadequate, and inadequately main-
tained, storm water system. The Town had entered into a
right-of-way agreement with the plaintiffs’ predecessor in
title in 1950, by which the Town agreed to “use due care in
constructing and maintaining the said public storm sewer...”
The plaintiffs alleged that the Town had breached this obli-
gation in various ways.

The Town moved for summary judgment on the grounds
that the plaintiffs’ claim was barred by sovereign immunity.
The trial court granted the motion, holding that the plain-
tiffs had “simply recast their tort claims as a contract claim
in an attempt to circumvent well settled Connecticut case
law, which provides governmental immunity to municipali-
ties and [their] employees for discretionary acts.”!

The Appellate Court disagreed. “Because the plaintiffs’
claim arises directly out of the defendant’s alleged breach of
a specific contractual provision contained within the right-
of-way agreement, the plaintiffs’ claim sounds in breach of
contract rather than in tort.”® The court reversed the judg-
ment below and remanded the case for further proceedings.

H. Foreclosure defendants could not pursue counterclaims
against bank that they had failed to identify in their
bankruptcy schedules.

The Appellate Court’s decision in U.S. Bank Trust, N.A.
v. Shuey®® illustrates the importance of a litigant knowing its
adversary’s bankruptcy history.

In Shuey, a residential foreclosure case commenced in
2015, the defendants asserted a counterclaim against the
bank, alleging it had violated the Connecticut Unfair Trade
Practices Act® by engaging in “fraudulent predatory real es-
tate lending practices ... issuing a loan with reckless disre-

5 Id. at 492.

52 Id. at 497.

5 232 Conn. App. 618, 338 A.3d 353, cert. denied 353 Conn. 903, 341 A.3d
903 (2025).

> General Statutes Section 42-110a et seq.
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gard of the risk of foreclosure...”

While preparing for trial, counsel for the bank discovered
that the defendants had filed for Chapter 7 bankruptcy pro-
tection in 2012, and had obtained a discharge that year. In
the Schedule B accompanying the bankruptcy petition, which
required the debtor-defendants to disclose “[o]ther contin-
gent and unliquidated claims of every nature, including ...
counterclaims of the debtor[s], and rights to setoff claims,”
they had checked “none.”

The bank thereupon moved to dismiss the counterclaim
based on lack of subject-matter jurisdiction. The bank ar-
gued that “because the defendants had not scheduled their
counterclaim in their bankruptcy filings, the claims belonged
to the bankruptcy estate, and the defendants did not have
standing to pursue them.”s® The trial court granted the mo-
tion, and the Appellate Court affirmed.

1. Treble damages and punitive damages, under separate
statutes, held recoverable in the same case.

White v. FCW Law Offices,” the Connecticut Supreme
Court held that the plaintiff, a victim of identity theft, could
recover treble damages under the identity theft statute, Gen-
eral Statutes Section 52-571h, as well as punitive damages
under the Connecticut Unfair Trade Practices Act, General
Statutes Sections 42-110a et seq. The court reversed the Ap-
pellate Court, which had held that relief under both statutes
would constitute an impermissible double recovery based on
the same transaction, occurrence or event.?®

The court observed, “[jJust as our criminal statutes au-
thorize multiple punishments for conduct occurring in the
same transaction when the statutes in question are intended
to protect separate and distinct interests of society, so, too,
the law sometimes provides a civil claimant multiple, cumu-

> 232 Conn. App. at 641.

5 Id. at 6217.

57 352 Conn. 718, 338 A.3d 1128 (2025).

5%  The Appellate Court decision is reported at White v. FCW Law Offices,
228 Conn. App. 1, 323 A.3d 406 (2024).
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lative remedies to redress different or distinctive types of
harm, even if precipitated by a single incident.”® The court
further noted, “[t]here is nothing in CUTPA or § 52-571h (b)
suggesting that the respective remedies provided thereun-
der are intended to be exclusive or in lieu of any other rem-
edies.”%°

Indeed, the two statutory schemes may work in harmony.
The court pointed out that trebled damages under the identi-
ty theft statute may be “relatively small in comparison to the
systemic harm resulting from those schemes,”®! while “the
prospect of an award of punitive damages [under CUTPA]
may encourage individuals to pursue claims that otherwise
would not be filed.”®?

III. CaoicE or Law

A. In case applying foreign law on the merits, local law held
applicable to demand for attorneys’ fees.

In Deutsche Bank AG v. Sebastian Holdings, Inc.,% a case
decided on the merits under the law of Turks and Caicos Is-
lands (T'CI), the Appellate Court agreed with the trial court
that Connecticut law nevertheless applied to a post-trial mo-
tion for an award of attorneys’ fees.

The plaintiff sued Sebastian Holdings, Inc. (SHI), a cor-
poration organized under the laws of TCI, and Alexander
Vik, its sole shareholder and director, to enforce a $243 mil-
lion judgment that the plaintiff had obtained against SHI in
the courts of England. In the Connecticut action, the plain-
tiff sought to pierce SHI's corporate veil and hold Vik per-
sonally liable for the judgment. The plaintiff argued that
the court should apply the law of either Connecticut or New
York; the defendants countered that the court should apply
the law of TCI.

% 352 Conn. at 727 (citation and internal punctuation omitted).
60 Id. at 728.

61 Id. at 735.

62 Id.

8 936 Conn. App. 330, 347 A.3d 970 (2025).
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Following a bench trial, the trial court, applying TCI law,
entered judgment for the defendants, finding the plaintiff’s
veil-piercing claim to be without merit. The Connecticut Su-
preme Court affirmed that judgment,’* expressly declining
to decide whether the trial court had ruled correctly on the
choice of law issue; the court determined, “the trial court’s
factual findings foreclose [the plaintiff’s] claim under New
York, Connecticut, and TCI law, and, therefore, any error in
the trial court’s choice of law analysis or application of TCI
law was harmless.”%

The defendants filed a motion in the trial court for an
award of attorneys’ fees, which by the conclusion of the ap-
peal amounted to some $11.5 million. They argued that “their
entitlement to attorney’s fees was governed by TCI law and
that TCI law follows the so-called ‘English rule,” pursuant
to which a prevailing party generally is entitled to its litiga-
tion expenses, including attorney’s fees.”® The plaintiff coun-
tered that “under Connecticut choice of law rules, the issue
of attorney’s fees was a procedural matter governed by Con-
necticut law [and] because Connecticut follows the ‘Amer-
ican rule, pursuant to which each party is responsible for
its own attorney’s fees unless a statute or contract provides
otherwise ... the defendants were not entitled to attorney’s
fees as prevailing parties.”®” The trial court agreed with the
plaintiff, and denied the defendants’ motion.

The Appellate Court affirmed. “The ordinary rule is that
where a cause of action arising in another [jurisdiction] is
asserted in our courts, we look to the laws of that [jurisdic-
tion] to determine all matters of substance involved in it, but
that matters of procedure are governed by our own law ....
Procedural statutes have been traditionally viewed as affect-
ing remedies, not substantive rights ... While there is no pre-
cise definition of either [substantive or procedural law], it is
generally agreed that a substantive law creates, defines and

64 The decision is reported at 346 Conn. 564, 294 A.3d 1 (2023).
6 Id. at 592.

66 236 Conn. App. at 333.

67 Id. at 333, 334.
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regulates rights while a procedural law prescribes the meth-
ods of enforcing such rights or obtaining redress.”®®

The court then turned to the issue of whether the defen-
dants’ motion should be classified as substantive or proce-
dural. The court noted that “the TCI rule allowing for the re-
covery of attorney’s fees by a prevailing party is not specific
to the cause of action at issue in this case but applies gener-
ally to all civil actions.”® The issue raised by the motion was
unrelated to the merits of the case. “[A] determination of the
defendants’ entitlement to such fees is unrelated to the sub-
stantive law governing the plaintiff’s veil piercing claim...
[Aln award of prevailing party attorney’s fees does not re-
quire a substantive examination of the claims and defenses
or a finding that the losing party acted wrongfully in connec-
tion with the events underlying the cause of action.””® Under
this standard, the defendants’ motion for attorney fees was a
procedural matter, to be decided under local law.

This holding, specific to a motion for attorneys’ fees under
the “English Rule,” would not necessarily apply to motions
for attorneys’ fees on other grounds. For example, under
Connecticut law, a motion for attorneys’ fees on the grounds
of bad faith requires proof that the adverse party’s claims
were “entirely without color and that the litigant acted in bad
faith,” the first prong of which “focuses on the merits of the
claim.”™ That is, a request for attorneys’ fees on that basis is
bound up with the merits of the case, and thus has elements
of both substantive law and procedural law. If the case was
brought under foreign law, arguably that law should apply to
a motion for bad-faith attorneys’ fees. Similarly, this decision
seems inapplicable to a suit based on a foreign statute that
includes an attorneys’ fees provision.

6 Id. at 336, 337.

69 Id. at 341.

o Id.

™ Lederle v. Spivey, 332 Conn. 837, 844, 845, 213 A.3d 481 (2019).
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B. Appellate Court examines interplay between secular law
and ecclesiastical law.

The Appellate Court’s decision in Foundation for the Ad-
vancement of Catholic Schools, Inc. v. Blair,” implicated the
authority of secular courts to resolve issues about the gover-
nance of a non-profit organization whose Board of Trustees
is appointed by the Archbishop of Hartford.

The plaintiff (FACS) promotes Catholic education by rais-
ing funds and providing scholarships to students who wish
to attend an Archdiocese of Hartford school. Pursuant to
FACS’s bylaws, the corporation is governed by a Board of
Trustees. The bylaws provide for a Governance Committee
tasked with nominating “a slate of qualified candidates’ for
vacant or soon to be vacant board positions, ‘for submission
to the Archbishop who shall make appointments to the board

9973

The case arose from a dispute over whether the Archbish-
op could appoint board members other than those nominated
by the Governance Committee. FACS brought a declaratory
judgment action against the Archbishop and five such ap-
pointees, seeking a determination that the appointments
were void, by operation of the corporation’s bylaws.

The trial court dismissed the case for lack of subject mat-
ter jurisdiction, concluding that “exercising jurisdiction over
the action would violate the free exercise and establishment
clauses of the first amendment to the United States consti-
tution because adjudicating the dispute would result in the
excessive entanglement of government and religion.”” The
court feared that adjudicating the plaintiff’s claims “would
entangle it in ‘matters of religious doctrine, religious practic-
es and church polity,” namely, ‘the religious context in which
the archbishop appoints members to the board of a religious
organization ....”

2230 Conn. App. 793, 332 A.3d 990, cert. denied 351 Conn. 927, 333 A.3d
1108 (2025).

s Id. at 809.

™ Id. at 794.
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The Appellate Court reversed. The court found, “the rel-
evant language in the bylaws concerning the procedure for ap-
pointments to the board is entirely secular and cannot reason-
ably be interpreted as implicating issues of religious doctrine
or practice or of church government, policy or administration.
Put another way, nothing in the pertinent bylaw provision in-
dicates that an analysis of the claims raised by the plaintiffs
would require a court to go beyond the secular legal principles
governing corporations and the interpretation of bylaws and
to resolve impermissible ecclesiastical issues.”™

IV. FORECLOSURE

A. Appellate Court provides guidance on resetting of law days
after denial of motion to open judgment.

In U.S. Bank National Association v. Melcon,™ a foreclo-
sure case, the Appellate Court addressed the issue of how the
law days are reset after a defendant unsuccessfully moves to
open a judgment of strict foreclosure.

The trial court’s foreclosure judgment set a law day of
May 1, 2023, with title to vest in the plaintiff two days later.
On that day, the defendants moved to open the judgment
and extend the law day. That motion was denied on the same
day. Because the denial order was an appealable event, the
order triggered the 20-day appellate stay, during which the
law days could not run. The defendants did not appeal from
that order, and no party moved to reset the law days.

The defendants then filed a second motion to open, on
August 21, 2023. The trial court denied that motion, on the
grounds that it lacked jurisdiction to do so because title had
already passed to the plaintiff. In an articulation, the court
explained:

This court’s denial of the defendants’ motion to open on
May 1, 2023, created an appellate stay of twenty days that
expired on May 21, 2023. As a matter of law, therefore, no

» Id. at 810, 811.
% 234 Conn. App. 667, 344 A.3d 967 (2025).
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law day set within that period would be valid, and once the
appellate stay expired, a new law day would be effective.
.... While the court might have set a new law day when it
denied the [first] motion to open, it was not required to do
so. In the absence of such an order, the first law day, for
the holder of the equity of redemption, was the first Mon-
day after the expiration of the appellate stay, that is, May
22, 2023. The defendants and a junior lienholder having
failed to redeem, title vested in the plaintiff on May 24,
2023.77

But the Appellate Court disagreed, holding that “law days
do not automatically reset after the conclusion of an appeal
period in which no appeal is filed.... [A] law day cannot pass
silently, without all parties having proper notice”” The court
remanded the case to the trial court, to make a new finding
as to the amount of the debt and to reset the law days.

B. Hearsay rule bars testimony about would-be party
admissions by unidentified bank employees.

In Hudson City Savings Bank v. Hellman,™ a foreclosure
case, the defendant Charles Hellman sought to testify about
telephone conversations he allegedly had with unnamed rep-
resentatives of the plaintiff’s loan servicer, Bank of America,
N.A. (BANA). The trial court sustained the bank’s hearsay
objections, rejecting the defendant’s contention that the com-
munications constituted party admissions. The Appellate
Court agreed.

The court noted, “[p]arty opponent admissions ... do not
fall within [the] exception to the prohibition against hearsay
statements when the declarant is unidentifiable.”®® This is
because “[b]efore evidence can be admitted to show what an
agent said, it must be established that the agent was autho-
rized by the principal to make an admission.”®

T Id. at 673.

s Id. at 685.

7 234 Conn. App. 45, 343 A.3d 781, cert. denied 353 Conn. 920, 345 A.3d 809
(2025).

80 Id. at 73.
st Id.
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The defendants’ inability to identify the speakers ren-
dered them unable to meet that obligation. “Here, the de-
fendants failed to establish the scope of the authority or the
identity of the purported agents of BANA, sufficient to jus-
tify admitting Charles’ proffered hearsay testimony. Given
that Charles could not identify who these ‘representatives’
were, or the scope of their authority, the court was well with-
in its discretion in determining that the statements offered
by Charles were inadmissible hearsay.”®?

82 Id. at 74.



